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obtaining the redress to which they are entitled. ACAL also campaigns in this area, and provides training, a 
mentoring service for members, access to data bases and an information exchange to members to assist them 
in their work. ACAL’s membership is made up of solicitors, barristers, psychiatrists and social work experts 
who are all specialists in this field. 
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JGE V THE ENGLISH PROVINCE OF OUR LADY OF 

CHARITY (1) THE TRUSTEES OF THE PORTSMOUTH 

ROMAN CATHOLIC DIOCESAN TRUST [2011] EWHC 

2871 (QB) 

 
FACTS:- 

 
The Claimant claimed damages for personal injury that she suffered when she 

was sexually abused by a priest, during a time when she was resident at the Firs 
Children’s Home in Hampshire between May 1970 and May 1972. The Claimant 

was at the time of this hearing 47 years of age.  
 

The home was operated and managed by a religious order of nuns, the First 
Defendants. This hearing was concerned with the preliminary issue of whether 

the Second Defendant was responsible for the wrongful acts of the priest.  
 

JUDGEMENT:- 

Mr Justice Macduff considered the doctrine of vicarious liability. There was a two 
stage test:- 

 An inquiry into the relationship between A and B; whether it was a 
relationship to which the principles of vicarious liability might attach.  

 Whether the act or omission of B was within the scope of the employment.  
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Both were fact sensitive enquiries, but the court was only concerned here with 

the first test. The second test for was for the trial judge. Nonetheless Macduff J 
considered that he could not consider this first test in isolation. He needed to 

look at the way in which vicarious liability had developed in these cases.  

He quoted from the following cases:- 

 Various Claimants, the Catholic Child Welfare Society and Others v 

the Institute of the Brothers of the Christian Schools and Others 
[2010] EWCA Civ 1106 

 Viasystems (Tyneside) Ltd v Thermal Transfer Ltd and others 

[2005] EWCA Civ 1151 
 Lister v Hesley Hall Ltd [2002] 1 AC 215  

 MAGA v The Trustees of the Birmingham Archdiocese of the Roman 
Catholic Church [2010] EWCA Civ 256 

 Bazley v Currey 174 DLR (4th) 45 
 Jacobi v Griffith 174 DLR (4th) 71 

 Feldman (Pty) Ltd v Mall [1945] AD 733 
 Bernard v The Attorney General of Jamaica [2004] UKPC 47 

 Police v Rabie 1986 (1) S.A. 117 

These cases were all concerned with the second stage of the test. Employment 

was not an issue. In relation to the first stage of the test, most of the cases 
were concerned with whether the employee of a sub contractor was deemed to 

be an employee.  

In Short v JW Henderson (1946) 62 TLR 427 employment was determine by 
the application of the control test. That control test was adapted to include 

concepts such as organisation and enterprise (Stevenson Jordan and 
Harrison Ltd v Macdonald [1952] 1 TLR 101. In the case of Ferguson v 

Dawson (Contractors) Ltd [1976] 1 WLR 1213 the contract between the 
Defendant and the workman rested on factors such as supervision and 

organisation as well as control. The intention of the parties was relevant but not 

determinative, so too the manner of payment of remuneration for the work.  

In this case evidence had been received from experts on canon law. The 
following matters were agreed:- 

 There were no terms and conditions for priests within the Diocese of 

Portsmouth, nor any contract. The appointment was only subject to canon 

law.  
 There was no control over priests once appointed. Only Rome could 

dismiss the priest.  
 There was no fixed remuneration and the priest took whatever he needed 

from the collection plate. The priest was considered to be an office holder 
by the Revenue.  

 The bishop was able to oversee and advise, but could not effect any 
enforcement or penalty, and could not move the priest without the priest’s 

consent.  
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 Matters such as duties, financial support and time away from the parish 

were left to the general provisions of canon law. They were not akin to 
secular employment.  

 A bishop and a priest would not regard their relationship as subject to the 

civil courts.  

However in the Canadian case of Doe v Bennett and Others [2004] ISCR 
436, the Supreme Court of Canada decided that a bishop was vicariously liable 

for the actions of a priest who had sexually abused boys within his parish. There 
was extensive control and the right of removal from office. The court held that 

the relationship was akin to employment, and therefore it was just to impose 
liability on the bishop.  

Macduff J said that there was a close connection test at both stage one and 
stage two of the test. In Doe the Chief Justice of the Supreme Court of Canada 

had said:- 

“The priest is reasonably perceived as an agent of the diocesan enterprise. The 
relationship between the bishop and the priest is sufficiently close. Applying the 

relevant test to the facts, it is also clear that the necessary connection between 
the employer-created or enhanced risk and the wrong complained of is 

established.”  

MacDuff said that that the priest was appointed by and on behalf of the 

Defendants, to do their work. He was given the full authority of the church, and 
provided with the premises and vestments. He was directed into the community 

and given free rein to act as representative of the church.  

The absence of a formal contract might apply in a different context, but not to 

the question of whether in justice, the Second Defendant should be responsible 
for the tortious acts of the man appointed and authorised by them to act on 

their behalf. In addition, by appointing the priest, the Second Defendant had 
created a risk of harm to others.  

It was the nature and the closeness of the relationship which was the correct 

test at stage one. Of particular relevance would be the nature and purpose of 
the relationship, whether tools, equipment, uniform or premises were provided 

to assist the performance of the role, the extent to which one party has been 
authorised or empowered to act on behalf of the other, the extent to which the 

tortfeasor may reasonably be perceived as acting on behalf of the authoriser. 

That was not an exhaustive list. Control, supervision, advice and support were 
of relevance but not determinative. The question would be whether on the facts 

before the court, it was just and fair for the Defendant to be responsible for the 
acts of the tortfeasor – not in some abstract sense, but following a close 

scrutiny of (i) the connection and relationship between the two parties and (ii) 
the connection between the tortuous act and the purpose of the 

relationship/employment/appointment.  

Consequently there would be a finding that there would be an employment 
relationship between the Second Defendant and the priest. 
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Comment 

This case is extremely encouraging for claimants. Whilst it is High Court 
authority it represents a positive affirmation of the sentiments of Neuberger LJ 

in the case of MAGA v The Trustees of the Birmingham Archdiocese of the 
Roman Catholic Church [2010] EWCA Civ 256 where he recognised the presence 

of "clerical garb" gave the priest moral authority whilst having a duty to 
evangelise to Roman Catholics and those of other faiths and none. 

Of course defenders of various strands of church organisations will say that their 

constitutions differ markedly from this case. The underlying ratio of the case 

however is that a court will measure the level of control and authority given to a 
person linked to a church organisation. The ability to go about the church's 

work, freedom of contact with the general public, the risk of harm created by 
the activities carried out, authority bestowed by the wearing of the dog collar 

(or equivalent), terms of work, support, pay and conditions will all be factors.  

In my view church organisations would be well advised in future not to treat 
judges as being naive literal interpreters of the law relating to vicarious liability. 

This area of the law is changing to take account of the relative powerlessness of 
abused children against church and other powerful organisations. This judge 

demonstrated a mature common sense view of the position following an in 

depth analysis of previous cases. 

The case will be appealed. It is hoped that it could "leapfrog" the Court Appeal 
and join up with my St William's case (Various Claimants, the Catholic Child 

Welfare Society and Others v the Institute of the Brothers of the Christian 
Schools and Others [2010] EWCA Civ 1106) in the Supreme court which is due 

to be heard on 23rd and 24th July 2012.  

With the explosion in the numbers of victims reporting abuse from priests and 

members of church organisations joining these cases together would give the 
Supreme court an opportunity to give guidance in this increasingly important 

and potentially complex area which to date has been heavily litigated by church 
organisations. 

David Greenwood 

David.greenwood@jordanssolicitors.co.uk 

December 2011 

 

ABB AND OTHERS V MILTON KEYNES COUNCIL [2011] 

EWHC 2745 (QB) 

 

FACTS:- 
 

The Claimants were three brothers and a sister, who were living in the area 
occupied by the Defendant local authority. Throughout their childhood each of 

the Claimants was the victim of sustained and serious sexual abuse, perpetrated 
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by their father, between about 1990 and 2005. The father was prosecuted in 

2006/2007 and pleaded guilty to 40 offences involving sexual abuse for which 
he was sentenced to life imprisonment. 

 

The Defendant became aware of the father's abuse of the first and second 
Claimants, in April 1992. The father admitted sexual abuse of the two older 

Claimants at an Alcoholics Anonymous meeting. The disclosure led to enquiries 
by the local police force and a referral to Social Services, but there was no 

prosecution. The father then moved to lodgings and the first three Claimants 
were placed on the child protection register. The fourth Claimant was born over 

two years later on 23 September 1994. No charges were brought against the 
father, who returned to the family home on the day of a Child Protection 

Conference on 22 October 1992. During the relevant period the family were 
engaged in counselling and other therapeutic work, there were further meetings 

and conferences. On 22 April 1993 the Claimants' names were removed from 
the Child Protection Register and on 5 June 1993 the case was closed. 

 
Thereafter the father continued to abuse the three older Claimants and during 

her childhood, from the age of about 7 or 8, fourth Claimant. The Claimants 

alleged a failure to investigate and analyse the background to the abuse and the 
relationships within the family adequately. It is alleged that the risks posed by 

the father were not adequately assessed and this led to the return of the father 
to the household and the exposure of the Claimants to a foreseeable risk of 

harm. 
 

JUDGEMENT:- 

Her Honour Judge Hampton said that there was little dispute as to the facts.  
The principal issue was that of the quality of social work practice adopted by the 

Defendants' employees and whether this fell below a reasonable standard. 

Judge Hampton considered the history of social services involvement, beginning 

with the first child protection conference on the 28th April 1992. The lay 
evidence came from the four Claimants and their mother, together with some of 

the social workers at the time. Expert evidence on social work practice was 
given by Maria Ruegger for the Claimants and Professor Payne for the 

Defendants. 

Negligence 

Judge Hampton considered the statutory basis of the Defendant’s duties, which 

was to be found in the Children Act 1989. Section 47 required a local authority, 
which had reasonable cause to suspect that a child in the area is suffering or 

likely to suffer significant harm, to make enquiries to enable them to decide 
whether they should take any action to safeguard or promote the child's welfare. 

That a duty of care was owed by social workers in local authority employment 
was established in JD and others v East Berkshire Community Health 

[2003] EWCA Civ 1151. In the pleadings the Defendant took the point that 

the duty was not owed by the authority itself. In argument it was accepted that 
the Defendants are vicariously liable for any negligence established in the 
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conduct of investigations and the activities undertaken by social workers in the 

Defendants' employment. A social worker's duty in common with other 
professionals, was to exercise reasonable skill and care and the test in Bolam v 

Friern Hospital Management Committee applied. Accordingly in a social 

worker would not be negligent if he or she acted in accordance with practice 
accepted at the time as proper, by a responsible body of social work opinion, 

even though another social worker might have adopted a different practice.  

Judge Hampton said that the court should be careful not to assume, that simply 
because a matter had not been recorded it was not taken into account or did not 

occur, particularly after the passage of so many years. However it was common 
ground that no detailed or written risk assessment of either parent was 

undertaken. It was also necessary to be careful not to judge the social workers 
dealing with the very difficult and sensitive problems which arose in this case, 

by the standards which applied in 2011. However, judges did not leave their 

judicial experience at the courtroom door. Judge Hampton commented that she 
had direct experience of dealing with care proceedings in applications made by 

local authorities under the Children Act 1989.  

Judge Hampton proceeded to comment on the quality of the expert evidence. 
She said that whilst both experts had considerable experience in the field of 

social care, Ms. Ruegger had experience in the field as a social worker whereas 
Professor Ayre had no experience of acting as a local authority social worker on 

a day-to-day basis, nor as a Guardian in Children Act proceedings. Professor 
Ayre did not accept any criticism of the Defendant’s practice, although Miss 

Ruegger accepted good practice where she found it. For instance, the father had 

been convicted of an indecent assault in Israel in 1982, but the Defendant had 
not followed this up. Professor Payne had said that this would have been a 

disproportionate use of resources.  

Judge Hampton accepted the fundamental proposition that whilst it was 
important to keep families together wherever possible, it was apparent that the 

Defendant’s  social workers appeared to be accepting what they were told by 
the parents at face value, at an early stage. They should have pursued enquiries 

with an open mind particularly in light of the reservations expressed by those 
involved in the first planning meeting that the mother was holding something 

back. Long experience of cases of this nature indicated that one could not 

assume that the perpetrator of child abuse was necessarily open and honest. 
There was an indication at an early stage from a probation officer, that the 

father was minimising his responsibility and was impatient to sort things out.  

Judge Hampton found that there was a failure to investigate the history of this 
family thoroughly and to a standard that would be regarded as a reasonable by 

a responsible body of social work opinion. There was no attempt to follow up 
enquiries as to the family's history. No adequate attention appears to have been 

paid to the mother's remarks about having to leave Israel some two years 
earlier, the concerns expressed at that meeting that the mother was holding 

something back, that she and the father had discussed the matter, before 

contacting Social Services or that the father had disclosed the abuse to the 
mother some 8 months earlier and she had not acted upon this information. On 
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8 July 1992, the father admitted that he still had sexual feelings for his sons. 

This fact was not reported on in the notes for the next Core Group meeting held 
on 17 July 1992.  

Whilst there may have been difficulties in securing resources, it is apparent that 
the social worker with conduct of the case made no attempt to enlist the 

assistance of mental health services, or seek help from outside the local area. 
Miss Rueger's evidence was that it was standard practice at this time to seek 

expert advice when assessing the risk posed by sexual abusers. Judge Hampton 
accepted that expert evidence.  

There was a failure to make appropriate enquiries into the circumstances of the 
mother and her abilities to protect her children. It was accepted by the social 

worker with conduct of the case that the father was the dominant personality in 
family relationships.  

Judge Hampton said that if a more objective and complete enquiry into the 

mother's history, her attitude to the father's disclosure and the relationship 
between the father and the mother been undertaken, there would have been 

less confidence in the mother's ability to protect the children, to restrain the 
father's activities and to report and act upon any difficulties that might arise. 

There had been a report made in the a Case Conference that took place on 22 
October 1992, which referred to an incident where another child had bitten the 

first Claimant's penis. The social worker’s response in her evidence was that this 
was simple sexual exploration and experimentation between young children. 

Judge Hampton accepted Miss Rueger's evidence that whilst sexual curiosity and 
exploration might not be unusual, oral contact between children of this age was 

abnormal and unusual. The first Claimant had expressed confusion and the 
second Claimant had communication difficulties. The third Claimant was aged 

three at this time. The fourth Claimant being a later addition to the family, 
never received any “keeping safe” work at all. The father did not attend the final 

"keeping safe" sessions organised for the family, but the social worker did not 

regard this as a failure to cooperate.  

Miss Ruegger indicated in the course of her evidence that a work entitled 
"Significant Harm" published in 1991 was, or should have been, well known to 

social workers dealing with child abuse. The research reported in that work 
under the heading "How do abusing families change?" indicated that those who 

were involved in treatment for less than six months or over 18 months were less 
likely to make progress. When the father returned to the family home, the 

family had been involved in treatment from individuals with no known 
experience in child abuse work, for only two months. Professor Payne accepted 

that it was well known guidance in the field at the time of the events with which 

the court was concerned. No heed was paid to this guidance by the Defendant’s 
social services department.  
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On the day before the second Child Protection Review held on 29 April 1993, the 

school nurse had contacted the social worker with regard to the second 
Claimant. The nurse reported that the second Claimant had stated that he 

wished he was the first Claimant "then I wouldn't get hit so much."  

The social worker accepted in cross-examination that this was not raised with 

the conference and she recognised that this was a mistake. Her report dated 23 
April 1993 had stated that the "children" now felt safe. Judge Hampton found 

that the report made by the second Claimant to the school nurse, was clear 
indication that the second Claimant, at least, did not feel safe at home.  

After the file was closed on 5 June 1993, there was a further referral to the 
Defendant’s social services department on 25 October 1993 which was not 

followed up. There had been an incident at school, in which the second Claimant 
had been involved, where five children had been discovered in a darkened room 

inspecting each others genitals by the light of torches. There was no proper 
follow up with the Claimants family.  

Judge Hampton said that the evidence supported the allegations of negligence 

against the Defendants' social workers. There was a failure to sufficiently 
investigate the father's past, the mother's ability or lack of ability to protect the 

Claimants and the effect upon the Claimants themselves.  

Causation  

Judge Hampton said that inevitably when considering causation, the court must 

consider what would have happened if:  

 More detailed enquiries had been made about the father's history 

whilst he was in Israel,  
 A more objective view had been taken of the mother's failure to 

protect in the past and her capacity to protect in future and her 
dependence on the father. 

 The lack of cooperation with Social Services e.g. in relation to the 
increase of contact had been given sufficient weight. 

It was also necessary to consider what the decision of the Child Protection 
Conference in April 1993 would have been, if matters such as the increased 

sexual behaviour in both children since contact moved to the home, the 
decrease in school performance in both children after the father returned home 

and the incident on the day immediately before the decision to take the 
children's name off the register was made, had been properly considered.  

The determination of causation was always difficult in cases of this nature. 
Judge Hampton said that if the social worker’s enquiries and the decisions made 
on behalf of the Defendant in the Child Protection Conferences, been made on 

the basis of full and proper considerations, the father would not have been 

permitted to return to the home when he was and the file would not have been 
closed in June 1993. If the mother had been unable to separate from the father, 

on the balance of probabilities the children would have been accommodated 
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outside the family. If this was not done voluntarily, care proceedings would and 

should have followed. Had there been adequate follow up after October 1993, on 
the birth of the fourth Claimant, taking into account the alleged abuse of girls in 

Israel, further child protection enquiries would have been made.  

If Social Services had resisted the father’s insistence on returning home and the 

mother had been able to separate from the father, the Claimants would have 
been spared the years of abuse which followed.  

Judge Hampton then considered whether it was fair, just and reasonable to 

impose a duty of care in relation to the fourth Claimant. Bearing in mind the 

father's history that involved the sexual abuse of both male and female children, 
she found that there was a foreseeable risk of harm posed by the father to 

children of either sex. For the reasons given above, this risk was not adequately 
assessed at the time that the Defendant was actively engaged in investigating 

and assisting the family. In allowing the family to re-unite there was a 
foreseeable risk of harm being done to the first three Claimants and to any 

further child that may be added to the family, such as the fourth Claimant.  

The fourth Claimant also relied on s.47 of the Children Act (1989). The duty to 
make appropriate enquiries and take appropriate action was a continuing duty. 

It was not logical to conclude that the breach of duty which occurred in 1992 

and 1993, operated in relation to the first three Claimants, and not in relation to 
the fourth Claimant.  

Accordingly Judge Hampton concluded that there had been negligence as 

alleged in the particulars of claim and that this had caused the losses now 
complained of by the Claimants.  

Quantum 

The First Claimant 

The first Claimant experienced regular and persistent abuse from the age of 
about 4 until he was 17. It did not cease until he left home. It included fondling, 

oral penetration and a range of penetrative and intrusive sexual actions and of 

inducing the first Claimant to carry out similar actions on his father including 
regular anal and oral penile penetration. The medical experts agreed that it was 

probable that the abuse had long-term adverse effects on the first Claimant. He 
had a long-standing and complex form of mixed drug and alcohol dependence. 

He was at risk of future difficulties in relationships. Both medical experts 
considered that the first Claimant would fit a category of borderline personality 

disorder. They agreed that had the abuse ceased in 1992, the earlier abuse 
would have had relatively little contribution to his adult status, compared with 

the continuing abuse to the age of seventeen.  

The claim for special damages for the first Claimant included the costs of his 

alcohol dependency. However the claim made was speculative. He had not paid 
for any specific treatment in relation to his alcohol abuse, and did not refer to  
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any specific loss caused as a result of alcohol abuse (e.g. loss of earnings 

caused by losing a driving licence). Accordingly no specific award would be 
made under this head.  

Similar considerations applied to the claim made for impaired education, which 
should be reflected in general damages. Family and environmental factors 

included a disrupted home life, and the father's alcoholism might have caused 
problems with educational attainment in any event. There had not been, for 

example, any loss of school fees because the Claimant did not complete his 
education to sixth form level and had not required extra tuition. He was in any 

event quickly employed after he left school. When giving his evidence he put 
forward no firm plans to return to study or other education that might put him 

to particular expense. There was no hard information as to the expense that he 
might face if he did return to education.  

Nevertheless his personality problems, his alcohol dependency and the failure to 
complete his education caused by his desire to leave the family home, had put 

the first Claimant at a disadvantage in the labour market. It would appear that 
the Claimant had a net earning capacity of approximately £11,000 per annum.  

Judge Hampton would award the first Claimant £70,000 general damages, 

£20,000 for his disadvantage in the labour market and £2,500 for future 

treatment.   

The Second Claimant 

The second Claimant experienced regular abuse from the age of five or six until 
he was seventeen, when he left home in 2004 to join the army in Israel. 

Assessment of quantum in his case was complicated by his learning disabilities 

which had been dealt with in the reports of the two psychiatrists instructed. The 
joint statement of the psychiatrists indicated that the second Claimant's anxiety-

based problems, lack of confidence and difficulties with relationships were to be 
attributed as to 55 per cent to the abuse and 45 per cent to other factors 

unconnected with the abuse. They also agreed that the other factors had 
increased the Claimant's vulnerability to the effects of the abuse.  

In addition, the second Claimant had experienced episodes described by the 

neurologists who had reported, namely Dr. Warner and Dr. Foster, as non-
epileptiform seizures (pseudo-seizures). They became prominent after the 

Claimant disclosed the abuse he had suffered in 2006 and 2007. They were 

triggered by upsetting events, for example, observations of violence or abuse on 
television. They caused considerable sleep disturbance. The neurologists agreed 

that this type of seizure was a common manifestation of psychological 
disturbance and that the history of abuse had made a substantial contribution to 

the onset of these seizures.  

Judge Hampton did not consider it appropriate to make a separate award for 
impaired education. To a considerable extent, the second Claimant's difficulties  
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with education could not be attributed to the abuse he suffered. He would have 

experienced difficulties in any event because of his cognitive problems. As to 
disadvantage in the labour market, the second Claimant would have suffered 

disadvantage due to his cognitive difficulties in any event.  

Judge Hampton would assess general damages at £70,000. Although a greater 

portion of the second Claimant's difficulties were attributable to family and 
environmental factors not connected with the abuse, in comparison with the first 

Claimant, the second Claimant had the additional difficulty of the seizures 
referred to. Judge Hampton would award £10,000 for disadvantage in the labour 

market.  

As to past loss of earnings, the second Claimant's employment was affected by 

his seizures and it was appropriate to reflect this by a modest award. Judge 
Hampton would award a figure of £40,000 together with past travel costs of 

£350 together with future loss of earnings at £20,000. There was also an award 
of £12,600 for treatment and travel costs of £2,537.  

The Third Claimant 

Judge Hampton said that the third Claimant was not suffering from any 
distinctive and identifiable psychiatric disorder, although there were elements of 

anxiety and social avoidance. The psychiatrists agreed that the abuse suffered 
might contribute up to 10% of anxiety and future vulnerability, but there was no 

need for psychiatric treatment.   

General damages would be assessed at £10,000 and £2,000 for future therapy.  

The Fourth Claimant 

The fourth Claimant endured abuse for five or six years. This included frequent 

vaginal intercourse, oral penetration and posing in indecent postures in front of 
a camera. The psychiatrists agreed that there was not overt evidence of major 

depression or significant psychiatric disorder, and that there was no indication 
that the abuse suffered would impair future career prospects, although it could 

affect relationships in future. There had been a drop in academic performance 

due to the abuse, which would be taken into account in the claim for general 
damages.  

The psychiatrists also agreed that there was "a significant probability" that the 

fourth Claimant might in future benefit from therapeutic intervention such as 
psychodynamic therapy or cognitive behavioural therapy.  

Judge Hampton would assess general damages at £55,000, and the costs of 
future therapy at £4,476.  
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BATLEY AND OTHERS V ROE, ROE AND NORFOLK 

COUNTY COUNCIL 22ND SEPTEMBER 2011 IN THE 

NORWICH COUNTY COURT  

 
FACTS:- 

 
The Claimants were all children abused by the First and Second Defendants. Two 

of them had been placed with the first two Defendants, by the Third Defendant, 
Norfolk County Council. The other two were an adoptive daughter and a natural 

daughter.  
 

All had suffered either sexual or physical abuse from the First and Second 
Defendants, or both. Primary limitation on their claims had expired in various 

years, from 1988 to 1998.    
 

The two Claimants placed by Norfolk County Council claimed that the council 
was negligent in placing them with the first two Defendants and in failing to 

remove them.  

 
In about 2007 the First and Second Defendants were prosecuted and convicted 

for child cruelty and sexual abuse.   
 

JUDGEMENT:- 

His Honour Judge Yelton referred to the following cases:- 

 A v Hoare [2008] UKHL 6 

 Horton v Sadler [2006] UKHL 27 
 AB and Others v Nugent Care society [2009] EWCA Civ 827 

 Cain v Francis [2008] EWCA Civ 1451 

Judge Yelton also referred to the provisions of section 33 of the Limitation Act 
1980. It seemed that the important period of delay was prior to the police 

investigation in 2005 to 2006. The Claimants had all instructed solicitor soon 
after the criminal convictions, and during the police investigation had been 

discouraged by the police from bringing civil claims. The proceedings were 

eventually served in 2010. There was no evidence that prior to the convictions, 
they had any knowledge that such a claim could be brought, and they all said 

that they did not. That was entirely different from the question of when the date 
of knowledge occurred, which had to be calculated by impersonal standards.  

The medical evidence from both sides showed that all of the Claimants had 

experienced severe psychiatric problems. Judge Yelton concluded that the very 
substantial delay had been for excusable and understandable reasons.  

However it was necessary to consider whether the respective Defendants had 
been so prejudiced by the delay that the limitation bar should not be disapplied.  
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First of all the First and Second Defendants had been convicted. Secondly in 
relation to quantum, the assessment of damages would not be an easy task 

however this would not be impossible and in some respects it was easier now, 
when one could see what had actually happened to the Claimants over a 

prolonged period of time.  

The time bar should be disapplied in relation to the First and Second 
Defendants. 

However in relation to the Third Defendant, whilst Norfolk County Council had 
full and complete records, one important witness, a fostering officer stated that 

she could not recall the Claimants at all. She had not been shown any papers, 
whereas other witnesses having seen the papers, did have a good recollection.  

The Defendant’s medical expert said that the Claimants might not have an 

accurate recollection of what occurred in their childhood, but that was answered 

partly by the fact that the Second Defendant had been convicted of cruelty in 
relation to both the Claimants who sought to proceed against the council.  

There were periods where the social workers in question could not be traced. 

Judge Yelton said that some gaps are inevitable and that the existence of 
comprehensive written records for the whole of the period concerned 

outweighed the absence of some of the social workers.  

It had also been argued that there was no prejudice to the Claimants by not 

being allowed to proceed against the Third Defendant, since they had a cast iron 
claim against the First and Second Defendants. However there was no evidence 

that any judgment would actually be met.  

The case required the court to balance the prejudice, and to ask whether the 
delay had arisen for so excusable a reason, that, looking at the matter in the 

round, on balance it was fair and just that the action should proceeded. Judge 
Yelton said that these claims should be allowed to proceed.  
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Why not join ACAL? 

ACAL OFFERS ITS MEMBERS: 

Client Referral System: ACAL receives many requests for help from survivors of abuse.  Referrals are made to 

our panel of solicitors trained in the specialism of child abuse compensation cases. (panel membership only) 

Database of Institutions/Homes: ACAL collects nationwide details of institutions and group actions against 

any organisation responsible for abuse.  Providing central intelligence, to point solicitors and counsel in the 

right direction.  Public funding is more likely to be available with the benefit of group generic evidence. 

Meetings: ACAL organizes an annual workshop at which members can freely seek advice on this difficult side 

of law.  Members can attend free of charge. 

Mentoring: New members can receive mentoring from members of ACAL’s Executive Committee who are 

experienced in child abuse compensation cases. 

Website:  All members of ACAL are listed in a private section of the ACAL website to encourage networking 

amongst members for both social and work purposes.  The website also provides members with: lists of      

recommended experts and counsel; a discussion forum; and information about public funding. 

ACAL Campaigns: ACAL fights for the rights of its members and beneficiaries.  Recent campaigns have 

included Care Court Fees, Time Limits and Legal Aid. 

Disclaimer 

This material may not be reproduced in any form without the prior permission of ACAL. 
 

The material cannot stand on its own and is not intended to be relied upon for giving advice in 
specific cases. 

 
ACAL cannot give advice on the law in relation to particular cases. 

 
To the extent permitted by law, ACAL will not be liable by reason of breach of contract, negligence, 
or otherwise for any loss of consequential loss occasioned to any person acting omitting to act or 

refraining from acting in reliance upon the material arising from or connected with any error or 
omission in the material. 

 
Consequential loss shall be deemed to include, but is not limited to, any loss of profits or anticipated 
profits, damage to reputation, or goodwill, loss of business or anticipated business, damages, costs, 

expenses incurred or payable to any third party or any other indirect or consequential losses. 
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· Student Member 

· Cost: £40.00 

· Benefits: Website, AGM, Workshop, Newsletter 

· Non-practising member, e.g. Experts 

· Cost: £85.00 

· Benefits: Website, AGM, Workshop, Newsletter 

 · Barrister Member 

· Cost: £85.00 

· Benefits: Website, AGM, Workshop, Newsletter, Database, Experts Register 

 · Sole Practitioner Member  

· Cost: £85.00 

· Benefits: Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 

 · Small Firm (5 partners or under) Practitioner Member 

· Cost: £100.00 

· Benefits: Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts Register 

 · Other Practitioner Members 

· Cost: £150.00 

· Benefits: Website, AGM, Workshop (3 CPD Hours), Newsletter, Database, Experts Register 

  

   To join please visit our website:  

www.childabuselawyers.com 
THE A S S O C I A T I O N   O F  

C H I L D   A B U S E  

L A W Y E R S  

Phone: 020 8390 4701 E-mail: info@childabuselawyers.com 

 

 

http://www.childabuselawyers.com/
mailto:info@childabuselawyers.com

