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I write this piece in the wake of quite a lot of 
press about abuse, particularly generated by 
the now noteworthy Rochdale Taxi Driver’s 
case. 
 
When I think back to how it was in the late 
1990’s, this scandal pales into insignificance. 
Back in the dark aura days there was a new 
children’s home investigation erupting more or 
less every week, with scandal after scandal 
emerging from the 60’s, 70’s, and 80’s. Then, 
of course, children’s homes were riddled with 
sex offenders due to the very lax, and 
haphazard recruitment standards being 
employed by those in authority. There was no 
such thing as the Criminal Records Bureau. 
All the authorities were looking for was 
“someone nice” and they would be employed. 
Hindsight is a wonderful thing. 
 
My knee jerk reaction to the Rochdale Taxi 
Drivers case is that it is no where near as bad 
as it was in the past. That having been said, 
paedophiles will always exploit vulnerable 
children, both now and in the future. Whatever 
loopholes are stitched up will be circumvented 
by the manipulative sex offender. Whether we 
will all be in businesses forever depends upon 
the law, but there is one thing for certain. 
Children will be abused, sadly, from now until 
the end of time. 
 
I think the biggest scandal, is the abrogation 
by the government of responsibility for 
children’s homes to the private sector, 
presumably to avoid litigation or save money. 
I firmly believe that the state should not 
delegate responsibility for child care or old 
people, no matter how attractive the price may 
seem. 
 
I have penned an article about redaction of 
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social care records. The case I am fighting 
will soon be heard by the Court of Appeal, 
who hopefully will publish guidelines. The 
amount of time Local Authorities waste on 
redacting records requested by Lawyers 
must run into thousands of pounds. If one 
adds the time wasted by Public Interest 
Immunity applications, the cost must 
escalate alarmingly higher. 
 
For those of you who like conferences, our 
joint conference with APIL was held on 22

nd
 

June. I hope you all enjoyed the event when 
we had some star studded speakers to 
entertain you.  
 
Finally a word on the Website. I ought to 
apologise for the fact that it has taken us 
some time to get the new site up to the 
standard in terms of content to the old site. I 
am still spending my weekends copying and 
pasting the cases from the old to the new 
site. In case you have never looked we 
have, in the members section (only viewable 
by paid up members). 
 

1. A Database of any children’s homes 
we have ever had a claim against. If 
you have a new enquiry, PLEASE 
POST YOUR ENTRY ONLINE, and 
it will be published once monitored 
by our headquarters. We cannot 
publish the names of abusers.  
 

2. A list of all the useful cases you 
might need in the area of abuse 
categorised into Courts, Years, 
Limitation, Liability, Causation, 
Quantum, Costs, and 
Miscellaneous. There a number of 
unreported rare judgments – most 
cases are there.  
 

3. Useful articles on the subject.  
 

4. All past newsletters going back to 
1999. Again a lot of useful articles. 
 

5. Most useful governmental papers 
such as the North Wales Tribunal 
Report and the Nolan Report etc.  

 
So just have a look, you’ll be surprised by 
what there is to see. 

 

 
 

  

  

  

By Peter Garsden 
President, ACAL 
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Vicarious liability is a doctrine of strict liability on the part 
of a defendant who is faultless and who becomes liable 
purely by virtue of the relationship between himself and 
the tortfeasor as his employee, servant or agent. 
Because of this, the courts often see the doctrine as 
somewhat punitive on an otherwise blameless defendant 
and as such judges are exhorted to keep the concept 
within confined limits. (“The principle of vicarious liability 
is not infinitely extendable” said Lord Steyn in Bernard v 
Attorney General of Jamaica [2004] UKPC 47, quoted 
with approval in two very recent cases, EL v Children’s 
Society [2012] EWHC 365 (QB), and XVW & YZA v 
Gravesend Grammar School for Girls & Adventure Life 
Signs Ltd [2012] EWHC 575 (QB)). 
In cases involving criminal wrongdoing (generally 
assault but there have been cases involving allegations 
of fraud) there were problems historically in suing a 
defendant vicariously:  It is obviously highly unlikely that 
a tortfeasor’s job description or contract for services 
would include the use of violence or some other criminal 
activity as one authorised by the defendant.  However 
the judgment in Lister v Hesley Hall Ltd [2002] 1 AC 215  

 
developed the concept of a defendant being liable for a 
wrong if this was ‘closely connected’ to the employment 
or services for which the tortfeasor was engaged. In that 
case the defendant boarding school was sued because 
the claimants had been sexually abused by the warden 
who had been employed to care for them as pupils. “The 
question is whether the warden’s torts were so closely 
connected with his employment that it would be fair and 
just to hold the employers vicariously liable”, said Lord 
Steyn in the leading judgment. Others on the judicial 
panel expanded on the concept: Lord Clyde felt that “the 
sufficiency of the connection may be gauged by asking 
whether the wrongful actings can be seen as ways of 
carrying out the work which the employer has 
authorised”. Lord Millett added that an employer would 
be liable “only if the risk is one which experience shows 
is inherent in the nature of the business”. In finding for 
the claimants, their Lordships explained that had the 
abuser in fact been the groundsman, employed by the 
school but without any duties to take care of the pupils 
who resided there, the claim would have failed. In a later 
case (Dubai Aluminium Company Ltd v Salaam [2003] 

Stop Church Child Abuse 
- Campaign 

A highly successful press conference took place at Conway Hall, Red Lion Square, London in Thursday 19th April 
2012.  David Greenwood the chairman and ACAL executive committee member opened the meeting by summarising 
what the campaign was endeavouring to achieve.  Addresses were made by: Richard Scorer, solicitor from Pannone 
and Partners and ACAL and  Executive Committee member; Ann Lawrence from MACSAS: Ministry and Clergy Sexual 
Abuse Survivors; Sue Cox from Survivors Voice Europe; Lucy Duckworth of NAPAC; Graham Wilmer of The Lantern 
Project; Phil Johnson, an Abuse Survivor. 

The campaign calls on the Government to set up an Independent Commission of Inquiry into child sexual abuse 
perpetrated by clergy, religious and other church officials within all Dioceses and institutions of the Catholic Church in 
England & Wales and the Church of England and in Wales. Such an inquiry should have powers to compel the 
disclosure of all files of clergy, religious and other church officials containing reports and allegations of child sexual 
abuse. It should receive evidence, both oral and written from victims of child sexual abuse perpetrated by clergy and 
religious within parish communities and church institutions and also be able to compel those in positions of authority 
within Dioceses and religious orders to attend and give evidence. The Inquiry should have the power to make 
recommendations concerning legislation to improve safeguarding in church institutions. 

How can ACAL Members help?  It was agreed the issue should be raised with Ministers direct.  You can help 

do this by writing to your local MP using the letter provided on the campaign’s website 
http://www.stopchurchchildabuse.co.uk.  You can find your MPs name and address by going to www.writetothem.com 
and putting in your postcode. Simply copy the whole of the letter into the message box and e-mail it to your MP. 

Please let the campaign know whether you have taken this action by e-mailing to 
enquiries@stopchurchchildabuse.co.uk 

 

Close enough?  The Vicarious Liability Connection 
By Jonathan Wheeler 

http://www.jordanssolicitors.co.uk/person/david-greenwood/
http://www.pannone.com/people-profiles/richard.scorer@pannone.co.uk
http://www.pannone.com/people-profiles/richard.scorer@pannone.co.uk
http://www.macsas.org.uk/
http://www.macsas.org.uk/
http://survivorsvoice-europe.org/
http://www.napac.org.uk/
http://lanternproject.org.uk/
http://lanternproject.org.uk/
http://www.stopchurchchildabuse.co.uk/
http://www.writetothem.com/
mailto:enquiries@stopchurchchildabuse.co.uk?subject=I%20have%20contacted%20to%20my%20MP
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AC 366) Lord Nicholls said that the whole concept of 
close connection was a “value judgment” and this is 
precisely why it has become such a fertile area of law: 
Each case will succeed or fail on its own facts and there 
appear to be no hard and fast rules as to when an 
employee’s wrongful act will be found to be closely 
enough connected to the work for which he was 
engaged by his employer.   
 
Initially close connection was interpreted in a broad way 
and much to the claimants’ benefit. In Bernard v 
Attorney General of Jamaica (supra), the employers of 
an off-duty police officer were found liable to a member 
of the public who was shot by that officer with his service 
revolver when the claimant had refused a request to 
hand over a public telephone. In Mattis v Pollock [2003] 
1WLR 2158, a night club bouncer had an argument with 
a customer. He went home, got a knife, and returned to 
the club, followed the customer outside and stabbed 
him. The night club was vicariously liable as it was felt 
that the act was a “culmination” of the earlier altercation 
and there was a sufficiently close connection to the 
bouncer’s employment – he was after all employed to 
use reasonable force to promote the security of the club 
and on occasion he would be required to eject 
customers to that end. In Y v London Borough of 
Wandsworth [2006] 1 WLR 2320, a school was 
vicariously liable for the sexual assaults inflicted on a 
pupil by his form tutor, even though the assaults 
occurred off school premises. Much emphasis was laid 
on the pastoral duties inherent in the job of a form tutor, 
so as to allow the close connection to be made.  
 
The concept therefore appeared to be developing nicely 
until this year when a flurry of appeals muddied the 
waters. Whilst each case turns on its own facts, it is the 
way those facts are interpreted which is the key.  
In Weddall v Barchester Healthcare Ltd [2012] IRLR 
307, the claimant was the deputy manager of a care 
home. When one of his staff phoned in sick, he 
telephoned another employee who had not been on the 
rota to see if he could provide cover. The employee 
refused, as it was his right to do. He had had a bad day, 
and by 6pm when the telephone call was made he was 
drunk. He was verbally abusive to the manager down 
the phone. He then decided to cycle to the home, where 
he saw the deputy manager and physically assaulted 
him, for which he was later criminally convicted. In the 
civil claim, the appeal court ruled that the attack could 
not have been closely connected to the man’s 
employment because he was off-duty (but Bernard v 
Attorney General?) and the assault took place some 
time after the telephone call (but Mattis?). It was a 
drunken act, separate and distinct from his employment 
as a care worker, although it was accepted that he 
would sometimes have to use force to restrain patients 
in the course of his job. 
 
Another assault at work was responsible for the claimant 
bringing a claim in the case of Wallbank v Wallbank Fox 

Designs Ltd, which was conjoined and reported with 
Weddall. Mr Wallbank was the managing director of a 
company which made bed frames. On the factory floor, 
he reasonably criticised an employee’s work which 
involved powder coating the bed frames. The employee 
turned round and pushed his boss away with such force 
that he landed on a table 12 feet away. Again, the 
employee was convicted of assaulting the claimant in 
the Crown Court. In the civil claim, the Court of Appeal 
found for the claimant, as the attack was a direct and 
immediate response to the criticism (albeit an irrational 
one). The temporal and spatial proximity of the assault 
appears to have been the deciding factor here.   
 
All the cases we have looked at so far are ones where 
there was no doubt that a defendant could be held 
vicariously liable as there was no question over the 
nature of the relationship between tortfeasor and 
defendant – all the tortfeasors were clearly employees. 
However another set of recent cases have been 
concerned with establishing whether there is a 
relationship giving rise to vicarious liability on the part of 
the defendant at all, and close connection plays its part 
here too.  
 
In JGE v The Trustees of the Portsmouth Roman 
Catholic Diocesan Trust & another [2012] 1 All ER 723, 
the Catholic church defended a claim where it was 
alleged that a priest had sexually abused a child, on the 
basis that a priest was not an employee of the diocese 
or bishop. The matter came before MacDuff J as a 
preliminary issue. The judge accepted that there was no 
formal employment contract or terms of engagement; 
that under canon law, the priest was entitled to carry out 
his ministry as he saw fit, with no supervision from his 
bishop who was there merely to advise. The diocese 
didn’t pay its priests, as they were remunerated from the 
collection plate and other income derived from the 
parish, and the priest was considered an office holder 
not an employee by HM Revenue and Customs. Also, 
whilst the bishop had the power to deploy the priest in a 
parish of his choosing, he did not have the power to 
dismiss him, which could only be exercised by the Pope. 
Despite all these obstacles, the judge was not deterred 
from finding that indeed the church was vicariously liable 
for the priests’ actions, and he adopted the close 
connection test in his evaluation. He explained that to 
consider whether a tort is closely connected to the 
tortfeasor’s employment is in effect stage two of the test, 
whereby stage one is to consider whether there is a 
sufficiently close connection between the tortfeasor and 
the defendant for there to be a relationship which gives 
rise to vicarious liability: In this case the priest was 
appointed by the church to undertake its work for its 
benefit, and he had been trained and ordained by the 
church for this purpose. The church gave him the 
authority to act, gave him a place to preach, a place to 
live and clerical robes to wear. “He had immense power 
handed to him by the defendants. It was they who 
appointed him to the position of trust which (if the 
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allegations be proved) he so abused” (MacDuff J). With 
a clear nod to their Lordships in Lister, it was a question 
of whether it was fair and just to hold the defendant 
vicariously liable. In this case it was, because in the 
course of furthering the church’s ‘business’ the priest 
was given power and authority in the local community, 
and there was an inherent risk that that power could be 
misused. 
 
In EL v Children’s Society (supra), another sexual abuse 
case, a different conclusion was reached. The claimant 
sued the operators of a children’s home because he had 
been abused by the house parent’s son. It was claimed 
that the son had been entrusted with running the home 
when his parents were out, allowing him power over the 
children in his charge, hence the defendant was liable 
vicariously. This was rejected by the High Court which in 
fact found that the son was never in charge of the home 
and his authority over the residents was purely by virtue 
of him being the houseparent’s son; as such he was no 
employee, servant or agent of the defendant. In XVW & 
YZA v Gravesend Grammar School for Girl & Adventure  

 

 

 A case that I have been pursuing for 9 years (Various 

claimants v The Catholic Child Welfare Society and 
34 others UKSC 2010/0230) (the St William's case) is 
due to be heard at the Supreme court on 23rd and 24th 
July. The case is likely to involve a search through the 
evolution of vicarious liability and it is hoped that it 
will provide an all encompassing test. 
  
There are essentially two Defendants - firstly the RC 
Diocese of Middlesbrough and secondly the De La Salle 
institution. Sexual and physical abuse of children 
alleged by the Claimants was committed at St William’s 
by individuals who included members of the Institute. It 
is said that the relationship between members of the 
institute and the head of this Roman Catholic order was 
closer than that of an employee/ employer relationship. 
The order set strict rules on how it's members conducted 
their work with children, had the power to move them 
between teaching institutions, impose conditions on their 
lifestyle and all their pay way donated to the order in 
return for upkeep and accomadation for life. 
  
Traditional tests revolve around :- 
  
(1) Employment  (Viasystems v Thermal Transfer 
[2006] QB 510) 

 
(2) Control (Mersey Docks and Harbour Board v 
Coggins & Griffiths (Liverpool) Ltd [1947] AC 1) 
(3) Being part and parcel of an organisation (Bank voor 
Handel en Scheepvaart NV v Slatford [1953] 1 QB 
248, 295) 
(4) Dual vicarious liability is permissible (Viasystems v 
Thermal Transfer [2006] QB 510) 
  
In the St William's case a court would be forced to 
contort these tests to fit the facts.  
  
The law in this are has been in a rapid evolutionary 
phase since 1999. 
  
The close connection test was developed in the case of 
Lister v Hesley Hall [2002] 1 AC 215. It was found that 
where an employee's torts were so closely connected 
with the purpose of his employment his employer should 
be found vicariously liable. This approach was confirmed 
in the Dubai Aluminium case in 2003 and the enterprise 
risk test was explained by Lord Nichols as : 
  
    "based on the recognition that carrying on an 
enterprise involves the risk that others will be harmed by 
wrongful acts committed by the agents through whom 
the enterprise is carried on.  When those risks ripen into 

Life Signs Ltd (supra), two school pupils sued their school 
and a travel company which had co-organised an 
educational expedition to Belize in which the pupils took 
part. During the trip the girls were raped by a man on 
whose farm they were staying, who had allocated some 
work to them during their stay, and had the power to 
licence the girls to stay on his farm. Neither the school nor 
the travel company were vicariously liable for his actions, 
as it would not have been fair to imply a relationship 
between either defendant and the man akin to 
employment. The “highly fact sensitive nature of the 
enquiry” was emphasised. In both these cases (and in 
Weddall (supra)) the generous nature of the doctrine of 
vicarious liability to claimants and the need to control its 
scope were cited as important issues to bear in mind, and 
featured as part of the rationale for each decision. 
 
Jonathan Wheeler, Bolt Burdon Kemp 
T: 020 7288 4837 
E: jonathanwheeler@boltburdonkemp.co.uk 
9th April 2012 

 

 
A NEW TEST FOR VICARIOUS LIABILITY ? 

 

 

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=3&crumb-action=replace&docguid=I6EEB9000E42711DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&&context=3&crumb-action=replace&docguid=I6EEB9000E42711DA8FC2A0F0355337E9
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In Child Abuse cases, we routinely ask for many types of personal records, in order to not only find evidence of abuse, but 
also to track  the psychological damage to the client. Local Authorities routinely redact any third party information which 
can hide evidence to corroborate the abuse, particularly where contemporary home records of incidents survive with vital 
witnesses redacted. Additionally, the experts have to guess who lies below the redaction with the consequence that their 
prognosis may be wrong.  
 
The Questions 
1. Should redaction also apply to legal proceedings? 
 
2. Can all parties properly conduct litigation with redacted evidence? 
 
3. Are there different rules pre and post litigation? 
 
In a recent child abuse case where the client was physically assaulted at a home in the North East between 28 to 30 
years ago (Dunn v Durham County Council (2012) Manchester County Court (unreported)), many contemporary records 
of alleged assaults and complaints made by the client with the names of other potentially  corroborative residents were 
disclosed. The names of the other boys were redacted. This meant that the Defendant authority had an advantage. They 
could interview and discard the witnesses without telling us, and we would never know.  

 

loss, it is just that the enterprise should be responsible 
for compensating the person who has been wronged." 
  
Lord Nicholls also cited with approval the judgment in 
the Canadian cases of Bazley v Curry and Jacobi v 
Griffiths, which were decided at the same time. The 
Supreme Court of Canada focussed on the connection 
between the risk created by an enterprise and the 
wrongful act. These Canadian cases had also been 
considered in Lister v Hesley Hall with  Lord Steyn going 
so far as to say that, whenever such problems are 
considered in future in the common law world, the 
“luminous and illuminating” judgments in those cases 
should be the starting-point. 
  
These cases have of course been applied in various 
recent cases such as JGE v English Province of Our 
Lady of Charity [2012] 2 WLR 709 (QB) (priest's 
sexual abuse of a child), Maga v Archbishop of 
Birmingham [2010] 1 WLR 1441 (priest befriending 
then sexually abusing a young boy) and Brink’s Global 
Services v Igrox Ltd [2010] EWCA Civ 1207 (worker 
employed to fumigate containers full of silver bullion 
stealing the silver). Again in these cases the judges 
have been forced to strain the boundaries of the existing 
authorities. 
  
It is hoped that the Supreme court will bring the 
authorities together and will agree with the following 
propositions:- 
  

(1)               There can be vicarious 

liability for wrongful acts which were 

wholly unauthorised, deliberate and 

criminal. 

 

SHOULD REDACTION OF RECORDS  
APPLY TO PI LITIGATION 

 

2)             The basic test is whether the 

wrongful act was so closely connected 

with acts which the wrongdoer was 

authorised to do that it is fair and just to 

hold the defendant responsible for the  

harm caused by the wrongful act.  

(3)               In applying this test, a key 

consideration is whether the defendant’s 

enterprise and empowerment of the 

wrongdoer to perform the acts which he 

was authorised to do created a material 

risk of wrongdoing of the kind which in 

fact occurred.  

David Greenwood is a member of the ACAL executive 
committee and chairman of 
www.stopchurchchildabuse.co.uk 
  
David Greenwood 
Solicitor 
Tel: 01924 868911 
Fax: 01924 868915 
email:david.greenwood@jordanssolicitors.co.uk 
web: childabusesolicitor.com 
web: jordanssolicitors.co.uk 
twitter: @dgreenwoodlaw 
  
Jordans Solicitors 
Castleford - Dewsbury - Horsforth – Wakefield 

 
 

 

 

http://www.stopchurchchildabuse.co.uk/
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When we reached the disclosure stage the Defendants 
objected to providing any third party names, on the 
grounds of Data Protection 1998. They argued 
successfully before the District Judge that the details 
should remain secret on the grounds that, even in later 
life (they would now be adults), it would be insensitive  to 
disclose their former life in care, simply to benefit the 
Claimant's  legal case.  
 
We appealed to the County Court Judge and won. The 
names should have been disclosed. The probative value 
of the evidence prevailed.  
 
Legal Argument  
The Data Protection Act 1998 protects the personal data 
of a subject by preventing 3rd Parties access to it 
without consent. Guidelines oblige the Data Controller, 
or Local Authority in this case, to attempt to seek the 
consent of any 3rd parties referred to, but subject to the 
proviso that this is not necessary for employees or 
where the records are very old and the 3rd party likely to 
be dead or untraceable.  
 
If the 3rd party is untraceable, or does not consent, then 
the recommendation is that the names are redacted. So 
time consuming would be the job of contacting everyone 
and so  limited is the time period allowed for disclosure 
(4 weeks) that the Local Authorities do not bother to 
contact anyone.  
 
The appropriate sanctions are set out in Sections 7(1), 
(4), &   (5) of the Act 
 
Custom and Practise 
The process of going through voluminous records is 
expensive and time consuming enough as it is. One thus 
receives records with many redactions sometimes 
running to so many pages that they are unintelligible.  
 
One has to rely upon the correct application of the 
guidelines, and the accuracy of the redacter. In the case 
I am referring to the Defendant solicitor, when pressed, 
admitted to mistakes having been made.  
 
The amount of money and time spent nationwide by 
Local Authority Record Departments on redaction, only 
in Legal cases, must run to thousands of pounds per 
year. 
 
The Exemption  
Section 35 Data Protection Act 1998 exempts legal 
proceedings from the provisions of the Act. It states:- 
 
(2) Personal data are exempt from the non-disclosure 
provisions where the disclosure is necessary -  
 
(a) for the purposes of, or in connection with, any legal 
proceedings (including prospective legal proceedings), 
or  
(b) for the purpose of obtaining legal advice.... 

 
There could not really be a clearer statement of legal 
principle. My argument was that this section of the Act 
applied to allow disclosure of unredacted records. One 
has, however, to go further, once proceedings have 
been issued, to examine Rule 31 Civil Proceedings 
Rules, and the application of the rules of Public Interest 
Immunity ("PII")  
 
It was argued that the Data Protection Act only applies 
to applications for disclosure pre proceedings. Thus the 
argument principally centred around CPR 31 and PII.  
 
CPR Disclosure Process 
The appropriate procedure is for the Defendant to object 
to disclose in full any documents he wants to redact, 
CPR 31.3 obliges a party to allow inspection of a 
document. The right to inspect is curtailed where -  
 
"(b) the party disclosing the document has a right or a 
duty to withhold inspection of it".  
 
CPR 31.19 describes the process of asserting PII.  
 
CPR 31.22 states ;-  
 
" The court may make an order restricting or prohibiting 
the use of a document which has been disclosed, even 
where the document has been read to or by the court, or 
referred to, at a hearing which has been held in public.".  
 
There is inevitably a tension between the provisions of 
the Data Protection Act 1998, the Civil Procedure Rules 
and PII. Although there is authority for the disclosure of 
the police statements of allegedly assaulting prison 
officers (Rowe & Ors v Fryers & Anor: Frankson v Sec of 
State & 1 other (2003) EWCA Civ 655), there seemed to 
be no available authority on redaction of Social Care 
records in litigation. The point needed resolving.  
 
Two cases where a request for documents of a 
commercial nature had been refused by 2 Data 
Controllers then appealed by way of an application 
permitted by the Act, were cited. In these cases the 
relevance of litigation was not the issue. In both cases 
the Claimant failed to achieve disclosure of the 
documents he was seeking. (Johnson v Medical 
Defence Union 2005 1WLR 750 & Durant v Financial 
Services Authority (2003) EWCA Civ 1746). The 
differences between pre and post proceedings was 
highlighted. The importance under CPR of not hiding of 
evidence was obvious. The Defendants also cited a very 
old wardship case on the non-disclosure of care records 
(Re M (a minor) (1990) 2 FLR 36 (CA) The cases were 
distinguished on the grounds that they were not tortious 
disputes of assault and child abuse, therefore the issues 
were different.  
 
In our case Judge Armitage outlined what he thought 
was the correct approach :- 
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1. Concentrate on the application of CPR and whether 
the documents are disclosable. In this case they 
undoubtably were.  
 
2. Consider whether the applying party needed the data 
for a s.35(2)(a) and/or (b) purpose.  Inevitably in this 
case the evidence may support or undermine the 
Claimants case and as such was relevant.  
 
3. Consider whether 3rd Party rights are engaged.  
 
4. Take into account also that even if rights are not 
engaged whether revelation of information to wider 
audience may well be against the third party's wishes 
and interests and have potential to cause harm.  
 
5. Balance the prejudice to the applying party of being 
deprived of information against the prejudice to the third 
party as a result of the disclosure.  
 
On a wider perspective there is obviously a huge saving 
to be made if Local Authorities do not have to redact 
records for solicitors.  
 
There is clearly a big distinction between the disclosure 
of modern day records in a child care case where the 
disclosure of the identity, for example, of the member of 
the family who complained about the lack of care, and a 
30 year old child abuse compensation case where 
records revealing the identity of former care residents, 
who will now be adults, is sought. The problem is that 
Local Authorities seldom appreciate the difference.   
 
The Defendants have said that they will apply to the 
Court of Appeal for leave to appeal. So watch this 
space. . © Peter Garsden, Abney Garsden McDonald 
solicitors, 37 Station Road, Cheadle Hulme, Cheshire, 
SK8 5AF Telephone 0161 482 8822 Email 
reception@abneys.co.uk Website www.abuselaw.co.uk  
; www.abneys.co.uk  
 

 
  

 AXN AND OTHERS V WORBOYS (1) INCEPTUM 
INSURANCE CO. LTD (2) 

 
FACTS:- 
 
The First Defendant was convicted of a number of 
offences including administering a substance with intent, 
and committing various sexual assaults whilst acting as 
a taxi driver. His victims, the Claimants sued him for 
assault by poisoning, sexual assault and false 

imprisonment. However they also sued the First 
Defendant's insurers, the Second Defendant pursuant to 
their liability under Section 151 of the Road Traffic Act 
1988. The trial was around the preliminary issue of 
whether the insurers were liable.  
 
It was accepted by the Claimants that the claims for 
false imprisonment were not claims for bodily injury and 
consequently could not be covered under Section 151 of 
the Road Traffic Act 1988.  
 
JUDGEMENT:- 
 
Mr Justice Silber referred to Section 151 of the Road 
Traffic Act 1988 which set out the regime under which 
the insurers might be liable. The conditions were:- 
 

 A certificate of insurance must have been issued 
to the person against whom a judgment had 
been obtained 

 Judgement must have actually been obtained 
against the insured. 

 The judgement against the insured must relate 
to a liability covered by section 145 of the Road 
Traffic Act 1988.  

 The liability must have been covered by the 
policy 

 
In this case the First Defendant had been issued with a 
certificate and it was assumed that the Claimants would 
obtain judgment against the First Defendant. The third 
condition entailed consideration of whether the case of 
the Claimants constituted "bodily injury to any 
person…….caused by, or arising out of, the use of the 
vehicle on a road." 
 
The First Defendant's insurance certificate covered him 
both for social and domestic purposes and also for 
commercial hire.  
 
Silber J considered the arguments of both sides. The 
Second Defendant's counsel had submitted a number of 
insurance and contractual cases in support of his 
argument. Silber J said that he did not find these cases 
of much assistance. There was no principle that in 
construing statutes, Parliament must have intended a 
statutory provision to be construed in the same way as 
identical words had been interpreted in agreement or 
policies in a completely different field of law.  
 
Silber J referred to the case of Dunthorne v Bentley 
and Others [1999] Lloyds Rep IR 560 where the words 
"caused by, or arising out of" had been considered by 
the Court of Appeal. The principles that emerged from 
that case were first, that the concept of "arising out of" 
was a wider concept than "caused by". Secondly the 
focus of the inquiry should be to consider whether the 
injuries of the Claimants were matters "arising out of the 
use of the car" and thirdly, that it was necessary to 
analyze the activities of the driver whose insurers were 
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being sued to see what he was doing at the time when 
the injuries were suffered in order to ascertain if they 
were "arising out of the use of the car."  
 
Silber J referred to another case, Slater v Buckingham 
County Council [2004] Lloyds Law Reports 432 in 
which the Claimant was knocked down while crossing a 
road to reach a minibus that was waiting for him. He 
sought to recover damages from the insurers of the 
minibus, but the claim was rejected on the grounds that 
the accident was neither caused by the use of the 
minibus nor arose out of the use of the minibus.  
 
Silber J referred also to a number of Commonwealth 
cases:- 
 

 Government Insurance Office of New South 
Wales v R J Green & Lloyd Pty Ltd [1965] 114 
CLR 437  

 Dickinson v Motor Vehicle Insurance Trust 
[1987] 163 CLR 500  

 Commercial Building Centre Pty Ltd v NRMA 
Insurance Ltd [2004] ACTCA 3  

 Casalino v Insurance Australia Ltd [2007] 
ACTSC 25 

 Citadel General Assurance Company v 
Vytinglam [2007] 3 SCR 373  

 ING Insurance Co. of Canada v Harder Estate 
(2008) 91 Alta LR (4

th
) 109 

 
Silber J said that he was not bound by any of these 
cases, but he had found them of value. He considered 
that his approach should be:- 
 

 The term “arising out of” contemplated more 
remote consequences than those envisaged by 
the words “caused by” and extended the test, 
with the result that it included less immediate 
consequences.  

 “Arising out of” did not mean a proximate or an 
effective cause as this was too narrow a test.  

 The term “arising out of” still excluded the use of 
the vehicle being causally concomitant but not 
causally connected with the act in question.  

 The relationship to which the words “arising out 
of” had to be applied was between the injuries 
suffered (not the negligent and wrongful acts) 
not at the start of the journey but at the time 
when the injuries were suffered.  

 The application of the words “bodily 
injury...arising out of the use of a vehicle” 
entailed considering all the material 
circumstances.  

 The purpose of the user of the motor vehicle 
was relevant in deciding whether what occurred 
and in particular the bodily injuries arose out of 
the use of the vehicle.  

 The focus had to be on the question of whether 
the bodily injury of the Claimant was a matter 

arising out the use of the vehicle at the time 
when the bodily injuries were sustained.   

 
The chain between the First Defendant’s use of the taxi 
and the Claimant’s injuries were broken by the First 
Defendant’s acts of poisoning and committing sexual 
assaults. There was no link between the injuries suffered 
by the Claimants and the use of the taxi on a road, when 
the Claimant were poisoned and assaulted. In 
Dunthorne the injuries were caused because the 
Defendant wished to continue her journey by car, but 
could not do so without crossing the road to get more 
petrol. In this case, the Claimants came by their injuries 
not because they wished to continue the journey, but 
because the First Defendant wished to poison them and 
then assault them.   
 
The following question was whether the deliberate acts 
of the First Defendant were required to be covered by 
the Road Traffic Act 1988 and whether they were 
covered by the policy issued by the Second Defendant.  
 
Silber J referred to the case of Hardy v Motor Insurers 
Bureau [1964] 2 QB 745, Gardner v Moore and 
Another [1984] 1 AC 548 and Bristol Alliance Limited 
Partnership v Williams [2011] EWHC 1656. These 
were all cases of vehicles being used as a weapon, and 
the Claimants could recover against the tortfeasor. The 
difference in this case however was that the injuries did 
not arise out of the use of the vehicle. Looking at the 
policy of insurance, this only covered “accidents 
involving your vehicle” and it was difficult to see how the 
acts in this case were covered. Consequently the 
answer to this question was in the negative.   
 
The next question was whether the First Defendant’s 
use of the vehicle at the material times a use insured by 
the policy issued by the insurers. Silber J said that the 
following principles would be applicable.  
 

 If the use was outside the permitted uses 
specified in the policy, then it was not a liability 
covered by the terms of the policy for the 
purposes of Section 151 of the Road Traffic Act 
1988.  

 To determine if a use was permitted under the 
policy, the court had to ask itself “what was the 
essential character of the journey in the course 
of which the particular incident occurred?”  

 The purpose had to be determined at the time 
when the incident occurred and not at the start 
of the journey.  

 The critical factor must primarily be the drivers’ 
intention.  

 If the essential character of the journey in 
question consisted of use for a criminal 
purposes, then the car would not be being used 
for “social, domestic or pleasure purposes.”  
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In this case the First Defendant’s essential purpose was 
a criminal purpose.  
 
Consequently the Second Defendants were not liable 
under Section 151 of the Road Traffic Act to 
compensate the Claimants.  
_____________________________________________ 

 
BATLEY AND OTHERS V ROE, ROE AND 

NORFOLK COUNTY COUNCIL 22ND 
SEPTEMBER 2011 IN THE NORWICH 

COUNTY COURT 

 
FACTS:- 
 
The Claimants were all children abused by the First and 
Second Defendants. Two of them had been placed with 
the first two Defendants, by the Third Defendant, Norfolk 
County Council. The other two were an adoptive 
daughter and a natural daughter.  
 
All had suffered either sexual or physical abuse from the 
First and Second Defendants, or both. Primary limitation 
on their claims had expired in various years, from 1988 
to 1998.    
 
The two Claimants placed by Norfolk County Council 
claimed that the council was negligent in placing them 
with the first two Defendants and in failing to remove 
them.  
 
In about 2007 the First and Second Defendants were 
prosecuted and convicted for child cruelty and sexual 
abuse.   
 
JUDGEMENT:- 

His Honour Judge Yelton referred to the following 
cases:- 

 A v Hoare [2008] UKHL 6 

 Horton v Sadler [2006] UKHL 27 

 AB and Others v Nugent Care society [2009] 
EWCA Civ 827 

 Cain v Francis [2008] EWCA Civ 1451 

Judge Yelton also referred to the provisions of section 
33 of the Limitation Act 1980. It seemed that the 
important period of delay was prior to the police 
investigation in 2005 to 2006. The Claimants had all 
instructed solicitor soon after the criminal convictions, 
and during the police investigation had been 
discouraged by the police from bringing civil claims. The 
proceedings were eventually served in 2010. There was 
no evidence that prior to the convictions, they had any 
knowledge that such a claim could be brought, and they 
all said that they did not. That was entirely different from 

the question of when the date of knowledge occurred, 
which had to be calculated by impersonal standards.  

The medical evidence from both sides showed that all of 
the Claimants had experienced severe psychiatric 
problems. Judge Yelton concluded that the very 
substantial delay had been for excusable and 
understandable reasons.  

However it was necessary to consider whether the 
respective Defendants had been so prejudiced by the 
delay that the limitation bar should not be disapplied.  

First of all the First and Second Defendants had been 
convicted. Secondly in relation to quantum, the 
assessment of damages would not be an easy task 
however this would not be impossible and in some 
respects it was easier now, when one could see what 
had actually happened to the Claimants over a 
prolonged period of time.  

The time bar should be disapplied in relation to the First 
and Second Defendants. 

However in relation to the Third Defendant, whilst 
Norfolk County Council had full and complete records, 
one important witness, a fostering officer stated that she 
could not recall the Claimants at all. She had not been 
shown any papers, whereas other witnesses having 
seen the papers, did have a good recollection.  

The Defendant’s medical expert said that the Claimants 
might not have an accurate recollection of what occurred 
in their childhood, but that was answered partly by the 
fact that the Second Defendant had been convicted of 
cruelty in relation to both the Claimants who sought to 
proceed against the council.  

There were periods where the social workers in question 
could not be traced. Judge Yelton said that some gaps 
are inevitable and that the existence of comprehensive 
written records for the whole of the period concerned 
outweighed the absence of some of the social workers.  

It had also been argued that there was no prejudice to 
the Claimants by not being allowed to proceed against 
the Third Defendant, since they had a cast iron claim 
against the First and Second Defendants. However 
there was no evidence that any judgment would actually 
be met.  

The case required the court to balance the prejudice, 
and to ask whether the delay had arisen for so 
excusable a reason, that, looking at the matter in the 
round, on balance it was fair and just that the action 
should proceeded. Judge Yelton said that these claims 
should be allowed to proceed.  
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 www.childrenscottagehomes.org.uk 
The new online directory cottage homes and other former children's homes. An ever-growing 
collection of information, photographs, memories and hints about how to track down records. 

 
 

 
 
 
 
 

 
 
 
 
 
 

 
 
 

 
ACAL website: The Homes Database. 
 
Over 1,220 Homes, against which claims have been made, are currently posted on the ACAL website.  
This is a valuable resource and we are asking all members to help keep it up to date by posting new 
enquiries on the database.   To publish your post, please follow the steps below (Please note we 
cannot publish the names of abusers) 

 
1. Log-in to the Members area of the website (if you need a username/password reminder please email 

info@childabuselaywers.com)  
2. Click on the ‘homes database’ link in the menu on the left hand bar  
3. Click on the link ‘here’ in the first sentence (indicated by arrow).   

 
  

4. This will take you to the following form for completion and uploading.  Forms are moderated for content by ACAL 
before appearing on the database. 

 

 
 
 

Membership information 
 

http://www.childrenscottagehomes.org.uk/
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THE ASSOCIATION OF CHILD ABUSE LAWYERS 

 
 
The Association of Child Abuse Lawyers (ACAL) provides practical support for survivors and 
professionals working in the field of abuse. Formed 14 years ago, ACAL maintains a 
telephone help line and web site presence to sign-post survivors of abuse to lawyers who 
have the expertise and experience to assist them in obtaining the redress to which they are 
entitled. ACAL also campaigns in this area, and provides training, a mentoring service for 
members, access to data bases and an information exchange to members to assist them in 
their work. ACAL’s membership is made up of solicitors, barristers, psychiatrists and social 
work experts who are all specialists in this field. 
 
Student Member 

 Cost: £40.00 

 Benefits: Website, AGM, Workshop, Newsletter 
 
Non-practicing member, e.g. Experts 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop, Newsletter 
 
 Barrister Member 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop, Newsletter, Database, Experts Register 
 
Sole Practitioner Member 

 Cost: £85.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts 
Register 

 
Small Firm (5 partners or under) Practitioner Member 

 Cost: £100.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts 
Register 

 
Other Practitioner Members 

 Cost: £150.00 

 Benefits:  Website, AGM, Workshop (3 CPA Hours), Newsletter, Database, Experts 
Register 

  
Phone:  020 8390 4701 
ACAL website:   www.childabuselawyers.com 
E-mail:  info@childabuselawyers.com 

 
 
Disclaimer 

This material may not be reproduced in any form without the prior permission of ACAL. 
The material cannot stand on its own and is not intended to be relied upon for giving advice in 
specific cases. 

New online directory: 

www.childrenscottagehomes.org.uk 
 
The new online directory of cottage homes and other former children's homes.  An ever-growing collection of 
information, photographs, memories and hints about how to track down records.  The website aims to catalogue 
all the cottage homes - the series of children's homes started by the Victorian Poor Law Unions many of which 
continued into the 1970s and 1980s. 
  
Owing to demand for information from site visitors, the site is also building up information about other institutions 
such as approved schools, ragged schools and hostels for working children. The whole site is, of course, free to 
use. 
  

 

http://www.childrenscottagehomes.org.uk/
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ACAL cannot give advice on the law in relation to particular cases. 
 
To the extent permitted by law, ACAL will not be liable by reason of breach of contract, 
negligence, or otherwise for any loss of consequential loss occasioned to any person acting 
omitting to act or refraining from acting in reliance upon the material arising from or connected 
with any error or omission in the material. 
 
Consequential loss shall be deemed to include, but is not limited to, any loss of profits or 
anticipated profits, damage to reputation, or goodwill, loss of business or anticipated 
business, damages, costs, expenses incurred or payable to any third party or any other 
indirect or consequential losses. 


